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STATEMENT OF THE | SSUE

The issue in this matter is whether the Respondent, doria
P. Scavella, should be suspended from her enploynent for thirty
days for just cause. The Petitioner, School Board of M am - Dade
County, Florida, (Petitioner or Board) maintains the suspension
shoul d be uphel d.

PRELI M NARY STATEMENT

On August 20, 2003, the Petitioner took action to suspend
t he Respondent for thirty days wthout pay for just cause. Mbre
specifically, the Petitioner alleged that the Respondent had
exhi bi ted conduct unbecom ng an enpl oyee and had viol ated the
regul ati on regardi ng corporal punishnent. The Respondent tinely
chal  enged the Board’s decision and sought a fornmal
adm ni strative hearing in connection with the allegations. The
matter was forwarded to the Division of Adm nistrative Hearings
for formal proceedi ngs on Septenber 8, 2003.

Thereafter, the case was pronptly schedul ed for hearing.
At the Respondent’s request the case was continued and re-
schedul ed for Decenber 1, 2003. At the hearing, the Petitioner
presented testinony from Tracy Cabal, |sabel Siblesz, Janice
Hopt on- Cobb, Julia G lchrist, Shaquille Harris, Raynard Fel der

Kededra M ddl eton, Lisa Jones, and Selena Felder WIllians. The



Petitioner’s Exhibits nunbered 1 through 7 were admtted into
evi dence.

The Respondent testified in her own behalf and offered
testinmony fromthe following witnesses: Carnell Wite; Arthur
Coll'ins; Doretha Dennis; and Lisa Young. The Respondent’s
Exhibit 1 was admtted into evidence.

The transcript of the proceedings was filed with the
Division of Adm nistrative Hearings on January 15, 2004. By
order entered January 23, 2004, the parties requested and were
granted |l eave to extend the tinme to file Proposed Reconmended
Orders. The parties were directed to file sane no later than
5:00 p.m, February 4, 2004. Thereafter, the parties tinely
filed Proposed Recommended Orders. The proposed orders have
been fully considered in the preparation of this Recomended
O der .

FI NDI NGS OF FACT

1. The Petitioner is authorized by Florida |aw to operate
and adm ni ster the public schools within the M am - Dade County
School District. Accordingly, all personnel decisions, such as
the matter at issue herein, fall within its operationa
aut hority.

2. At all times material to the issues of this case, the
Respondent was an enpl oyee of the School District. The

Respondent served as a full -tinme paraprofessional assigned to



Skyway El enentary School. The Respondent has been so assi gned
for approxinmately eight years. The terns and conditions of her
enpl oynment with the School District are governed by a collective
bar gai ni ng agreenment between the Petitioner and the United
Teachers of Dade (UTD contract)

3. School enployees receive training annually regarding
the rules and regul ations of the School District. Mre
specifically, staff nmenbers, including the Respondent herein,
are apprised of the School Board's policy regardi ng corporal
puni shnent .

4. At all tinmes material to the incident conplained of in
this case, the Petitioner nmaintained a policy that prohibited
corporal punishnment. That policy, School Board Rule 6Gx13-5D-
1.07 (prohibiting the use of corporal punishnent), was clearly
and fully outlined in a handbook distributed to school
enpl oyees. There is no dispute that the Respondent knew or
shoul d have known of the policy.

5. In fact, according to records nmaintained at Skyway
El ementary School, the Respondent was present during the staff
nmeet i ng when enpl oyees were rem nded, anong other topics, of the
policy regardi ng corporal punishnent for the school year at
issue in this proceeding.

6. It is undisputed that the Respondent’s assignnent at

Skyway El enentary was difficult. At tinmes the Respondent was



charged with the responsibility of nmintaining order anong
nunerous students, some acted disruptively. Prior to the

i nci dent conpl ai ned of, the Respondent enjoyed a reputation as
an excel |l ent enpl oyee. She had no prior disciplinary incidents
and had been recommended for commrendations for her fine work.

7. Nevertheless, on February 27, 2003, the Respondent
struck a student in such a manner that it caused the student
enbarrassnment and m nor physical disconfort.

8. On the date in question, the Respondent was supervising
a group of students on the “hard court” outside the schoo
buil ding during the early pre-school tine. Students congregate
in the area before entering the classroons at the tine
designated for school to start. It is common for parents to
wait with their children in this area as well.

9. The incident conplained of in this case occurred while
one student, R F., played with the younger sibling of another
student who was present on the hard court waiting with the
parent. Followi ng a m nor exchange between the parent and
R F., the Respondent canme to the scene to ask what had
happened. The parent, who had observed the young sibling and
the student, R F., told the Respondent that R F. had hit the
sibling. Wen the Respondent was so advised, she turned to
R F. and sl apped himon the head. The manner of the “slap” did

not result in physical injury to R F. Al though the student



cried, the credible evident woul d suggest that the tears were
pronpted nore from enbarrassnent than from physical pain.

Later, on realizing the student had been enbarrassed, the
Respondent pronptly went to the student, apol ogized for the

i ncident, and believed the matter had been fully resolved. The
Respondent maintains that she did not intend to enbarrass the
student and did not strike the student as an act of corporal
puni shnent. The Respondent clains she “pushed” the student’s
head to get his attention so that he would refrain from

i nvol venent with the young sibling.

10. As one m ght expect, word of the incident spread anong
nmenbers of the school comrunity. Eventually the principal
| earned of the incident. The principal spoke to several persons
regarding the incident including R F., his parents, and the
Respondent .

11. Pursuant to School District protocol, the principa
referred the matter to the school police for investigation. The
school police followed up with an investigation of their own and
deci ded to substantiate the claimthat Respondent had viol ated
the Board s corporal punishnment policy.

12. School enployees are expected to conduct thenselves in
a manner that will reflect credit on thensel ves and the Schoo

District.



13. The Petitioner’s Ofice of Professional Standards
(OPS) conducted a conference for the record to address the
findings substantiated by the school police’s investigation.
During that conference the Respondent was again offered an
opportunity to explain the incident that occurred on
February 27, 2003.

14. The Respondent has not offered a credi ble explanation
for why she touched the student, R F., on the date in question.
There is undi sputed evidence that there was physical contact
bet ween the student and the Respondent. It is undisputed that
Respondent initiated that contact. It is undisputed that the
student was sufficiently enbarrassed by that contact that he
began to cry. And it is undisputed that the Respondent knew she
had caused the student distress because she went to himand
apol ogi zed. It is immterial whether the touching was a “tap,”
a full force “slap,” a “smack,” or a “pop.” It was directed
fromthe Respondent to the student and it was intended to get
his attention and to nodify his behavior. It was an
i nappropriate touching.

15. Wen the OPS reviewed the incident a recommendation
for a 30-day suspension was nade to the Petitioner. According
to Ms. Siblesz the Petitioner does not suspend enpl oyees for
nore or |less than 30 days. Presumably, if a suspension is

warranted it nust be for 30 days. Presumably, if nore than a



30-day suspension is warranted, term nation is appropriate.

Thus the question becones, what if |ess than a 30-day suspension
is warranted? Apparently the Petitioner has no nechanismto

di sci pline an enpl oyee with I ess than a 30-day suspensi on.

16. The Respondent is a 13-year enployee of the School
District wwth an excellent work history. The Respondent serves
inadfficult role and is invaluable to the teachers she
assi sts.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. 88 120.569 and 120.57, Fla. Stat. (2003).

18. The Petitioner bears the burden of proof in this case
to establish by a preponderance of the evidence the allegations
set forth in the Notice of Specific Charges. The Respondent
acknow edges the standard of proof applicable to this case but
mai ntains that the Petitioner has failed to establish just cause
for the suspension sought.

19. “Just cause” is required to discipline an enpl oyee of
the School District pursuant to the UTD contract. A
recommendati on for suspension nust be under-girded by “just
cause.” In this case, that “just cause” is cited as the

vi ol ati on of the School Board policy prohibiting corporal



puni shment. Thus, in order to establish “just cause” the
Petitioner nust establish a violation of the policy.

20. Accordingly, by a preponderance of the evidence the
Petitioner nmust show that the Respondent commtted an act
constituting corporal punishnent.

21. Section 1003.01, Florida Statutes, defines “corporal
puni shnment” as “physical force” or “physical contact” to
“maintain discipline.” By her adm ssion the Respondent touched
the student, R F., to get his attention and to redirect his
behavior. Frankly, she did get his attention and he did refrain
fromfurther contact wwth the sibling. She also enbarrassed
him She also “touched” himin a manner such that the
preponderance of the evidence established the Respondent used
“corporal punishment” within the nmeani ng of the statute.

22. (Jearly the Respondent was in a difficult situation.
She was required to maintain order on the hard court during the
pre-school hour with little assistance fromothers. She did not
nmean to hurt the student. Moreover, she immediately apol ogi zed
to the student when she realized the extent of her inappropriate
behavior. The Respondent nust be credited with attenpting to
take responsibility for the incident.

23. Regrettably, thirteen years of valued service to the
School District nmust be dism ssed with one | apse of judgenent.

In the instant case, there is no alternative. It is concl uded



that in a single nonent of poor judgenent, the Respondent nade
i nappropriate physical contact wth the student in order to
control his behavior. Accordingly, there is just cause for

di sci pline of this enpl oyee.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Lawit is

RECOMVENDED t hat the M am - Dade County School Board enter a
Final Order affirm ng the 30-day suspension of the Respondent.

DONE AND ENTERED this 30th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

oY) Jum—

J. D. PARRI SH

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of March, 2004.

COPI ES FURNI SHED

Merrett R Stierheim

| nt eri m Superi nt endent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

1244 Turlington Buil ding

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Mar k Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Marci A. R Rosenthal, Esquire
M am - Dade County School Board
Sui te 400

1450 Northeast Second Avenue
Mam , Florida 33132

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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